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Executive Summary 
 
It is strongly recommended by the Hospice and Palliative Care Association of New York State 
(HPCANYS) that the State’s existing hospices be provided the regulatory attention and 
institutional support that has been historically absent from the Department of Health (DOH) to 
increase the State’s hospice utilization rate. The issues impacting the state’s hospice utilization 
rate can be better and more efficiently addressed by the State with the inclusion of hospice and 
palliative care in the State’s Aging Blueprint and in any future commitment of resources to the 
State’s healthcare infrastructure.  
 
As advocates for serious illness care, we are calling on the State to first address the underlying 
issues that present barriers to serious illness care for all eligible healthcare consumers before 
removing Certificate of Need (CON) requirements. More sustained efforts must be made to 
reduce disparities in end-of-life care through efforts to better educate and train health care 
professionals and to promote the discussion of personal values and treatment preferences. Until 
the State can demonstrate that it can operationalize its recently affirmed statements of 
commitment to end-of-life care, removal of New York State’s CON would be premature and 
could compromise hospice integrity.  
 
Further, with the goal of shaping policy that preserves informed decision-making, it is the 
determination of HPCANYS that, as reflected by the current CON hospice methodology, there is 
no need for additional hospices in New York State at this time.   
 
Summary of industry trends resulting from removal of CON that could be detrimental to New 
York State: 
 

 Changing trends in ownership of hospices from not-for-profit to for-profit owned; 
 Influx of venture capital money into sector where profits drive care decisions rather than 

patient and family needs; 
 States that have removed CON and/or loosened regulatory requirements are witnessing 

an increase in “Fair Wage” issues that exacerbate an already fractured workforce.  
 States that have removed CON have placed or are beginning to place moratoriums on 

licenses due to market saturation and an alarming increase in issues of fraud and abuse; 
 Bad actors are being identified as moving from states that have put moratoriums on 

licenses (CA) to other states, opening up hospices in large urban areas with a high 
number of residents with low English proficiency (e.g., Clark County, Nevada and 
Maricopa County, Arizona); 

 Federal and state investigators have received complaints where residents with dementia 
and low English proficiency have been and continue to be enrolled in hospice under the 
pretense of obtaining supportive services (e.g., DME, aides.) 

 Federal and state investigators have received complaints of rapid hospice expansion due 
to removal of CON in other states (California, Nevada, Arizona) and potentially criminal 
activity of for-profit-hospices being utilized as pill mills, with some hospice enrollees 
having email addresses that have been traced back to other countries. 
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CON History:  
 
Why CON Works in New York State 
 
CON laws have a huge influence on hospices’ ability to expand patients’ access to care, as well as 
impact the competitive landscape and quality of care in a given market. New York State enacted 
the first of these laws in 1964, and the adoption of CON laws gained momentum due to federal 
requirements implemented during the 1970s. These federal rules have been repealed, and 
states are now charged with analyzing a myriad of factors to determine whether CON laws are 
appropriate for their unique and varied populations. CON requirements are periodically 
reviewed, and modifications are made based on their historical significance and the cultural 
preferences of each state.  
 
The New York State CON process is designed to control costs, improve quality, and ensure access 
to healthcare services, including the hospice benefit, for all eligible New Yorkers.  
 
We are at a pivotal and defining moment in New York State history. The COVID-19 pandemic has 
forced the State to consider end-of-life care policy issues and identify opportunities for reform in 
the overlooked and fractured space on the healthcare care continuum for hospice and palliative 
care. The removal of New York State’s CON would be premature without consideration of the 
State’s unique challenges and other opportunities for reform. 
 
Current Hospice Status in New York State: 
Utilization Rate and Quality Measures Will Not Improve if CON is Removed 
 
New York’s elderly population continues to grow at a rate faster than the national average, thus 
increasing the need for systemic education and dialogue regarding medical care and other forms 
of support that must occur as individuals near the end of life. Hospice provides relief from 
symptoms, pain, and stress for patients diagnosed with terminal diagnoses/prognoses and 
supports caregivers and families striving to uphold their loved ones’ wishes.   
 
Hospice enrollees generate thousands of dollars in per-patient cost savings compared to 
individuals near the end of life who do not utilize the hospice benefit. Savings are primarily 
attributable to reductions in emergency care, futile care, and in-patient hospitalizations among 
hospice enrollees. 
 
Utilization. 
Currently, forty-one (41) hospices are assigned one or more counties throughout the State with 
17% of those having an average daily census of greater than 300 patients per day average, 
compared to only 3% of hospices across the nation.  New York State’s Medicare hospice 
utilization ranks last in the country at 26.4% as compared to the national average utilization of 
44.9% in 2021.  Yet, as indicated by the chart below, not having a CON in place does not 
guarantee high utilization; 6 out of 10 States having the lowest utilization are from States 
without CON. 
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Top 10 States and Bottom 10 States 

 

Patient Satisfaction. 
Patients, caregivers, and families seem to be satisfied and receiving quality care, as indicated by 
the CMS Consumer Assessment of Health Care Providers and Systems (CAHPS) scores.  New York 
State scored above the national average in every category.   
 

 

 
Quality Metrics. 
When considering quality metrics, the Program for Evaluating Payment Patterns Electronic 
Report (PEPPER) is used to signify to the Office of Inspector General areas of concern related to 
fraud, waste, and abuse. New York State is significantly below the warning thresholds. However, 
consideration needs to be given to whether being too far below the national averages in quality 
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metrics is an indicator of an access issue within the State. (See the table below, indicators in red 
signifying areas of concern). 

 

 

The metric “Long Length of Stay (>180 days)” is indicative of hospices that have the potential to 

be admitting and retaining patients no longer eligible for the hospice benefit without a six-month 

prognosis.  However, it is important to recognize the disparity that exists insofar as only 4.2% of 

New York’s patients are fully able to utilize their Medicare hospice benefit of 180 days.  In fact, 

New York’s “Mean Length of Stay” (LOS) is only 52 days compared to national LOS of 68 days.  

When considering the Median Length of Stay, New York has a 17 day LOS versus a national 

median LOS of 23 days.  Currently, hospice patients in New York die in less than two weeks thirty 

percent (30%) of the time. 

 
Assisted Living. 
When considering New York’s aging population and the volume of aging individuals living in 
congregate settings, it should follow that hospice utilization within this population is higher than 
that of other states.  However, the opposite is true.  Only 4.2% of all hospice provided in New 
York State was delivered in an assisted living facility.  This is indicative of systemic issues within 
DOH licensing and regulatory oversight of the assisted living arena.  Individuals living in these 
environments are most often transferred to hospitals and nursing homes at the end of their life 
as a result of DOH clinical and licensing bed regulations inhibiting access to this service.  One 
example is the restriction on assisted living nurses providing medications to a patient within 
certain bed classifications.  
 
All Medicare recipients have a right to access their hospice benefit, including those that reside in 

skilled nursing facilities (SNFs). However, only 14.2% of New York SNF residents were able to 

receive hospice care at the end of life.  
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Dying in Place: Workforce Demands. 

An important statistic highlighting the strength of New York hospices is the number of patients 

that die at home.  The location of care and site of death reveal significant concerns and 

opportunities for policy work regarding workforce demands and the quality of the not-for-profit 

hospice backbone in New York.  In 2021, patients on hospice in New York died at home 64% of 

the time versus 52% nationally.   

 

 

For patients to successfully die at home, there must be highly skilled clinicians handling complex 

medical conditions, social workers to assist the family/caregivers in reducing stress and anxiety, 

and coordinated spiritual, bereavement, and personal care tailored to individual patient and 

family needs. Quality, patient-centric care can add expenses for the hospices.  National statistics 

show that most for-profit hospice providers, now representing 73% of the hospices in the nation, 

move away from providing care to high acuity, high cost, high service need patients and focus on 

individuals living in congregate care settings with neurological conditions that require fewer 

services and add days or weeks to the length of stay.  (MedPac) 

Further, access limitations of current New York State hospice providers are based on lack of 

clinical and paraprofessional staff. Granting additional licenses will not improve staffing 

shortages present throughout the healthcare sector and will actually exacerbate challenges by 

competing for scarce resources.  
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General In-Patient Care. 
When patient symptom needs increase and can no longer be managed at home despite efforts 
of experienced hospice medical professionals, every hospice must have a plan for inpatient care.  
In New York, the State’s General In-Patient (GIP) utilization closely mirrors that of the rest of the 
nation.  The metric found in the Q4-2021 PEPPER Report “Proportion of Episodes with No GIP or 
Continuous Home Care” indicates 79.4% for New York and 77.9% in the nation. (Note: New York 
State has lower Continuous Care use).  A significant factor for New York State was the 
establishment of hospice residential facilities/beds.  Currently eleven (11) facilities in the State 
are approved for these beds.  The design and intent of this benefit stemmed from an identified 
need for placement of individuals who were nearing the end of their life but did not meet 
hospital criteria for admission or continued stay, and had no stable or safe environment from 
which to be cared for in the community.   
 
The hospice residences have proven invaluable to the health care system as an appropriate level 

of care for a discharge plan, and a cost effective alternative to nursing home placement for 

Medicaid recipients.  Non-profit hospices that are providing GIP level of care are operating with 

higher overhead – maintaining facilities and staffing at higher levels - to serve this population. 

Non-profit hospices are typically the safety-net providers in the community, caring for high-

acuity, high-cost patients, accepting patients transferred from health systems, and absorbing 

uncompensated care costs for patients exhausting or not covered by insurance who would 

otherwise be in a hospital ICU or SNF. 

 

Use of Hospice General In-patient Days 

 

 

 

 

 

The top 10 states, in terms of inpatient hospice days in 2016 and CON status, are identified in 

the table above. It is important to note that three of the top five states are CON states, 

demonstrating that CON can be an effective means of ensuring inpatient hospice utilization. 

Benefits of Maintaining CON 

HPCANYS has determined that any modification to New York State’s CON process at this time 

would be premature and potentially detrimental to hospice care within the State. The 

Association also identifies the following benefits of maintaining CON in meeting the state’s 

hospice care needs: 

State 

Florida 

Patient Days State 

Yes 

 

6 

State 

Georgia 

Patient Days State 

No 

Ohio 105,703 No 7 Pennsylvania 56,649 No 

Texas 94,955 No 8 Illinois 53,138 Yes 

NorthCarolina 89,942 Yes | 9 California | 39,960 No 

NewYork 82,781 | Yes | 10 Arizona 37,810 No 
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 The CON provides both rules and a process for identification of the lack of access to 

services in our communities.  The CON process is, therefore, key to protecting New York 

State healthcare consumers and preserving choice and access to care. 

 The CON protects not-for-profit providers and the investment each community has made 

in their hospices through charitable donations intending to promote the work of the 

hospice in their community.  By doing so the CON ensures the provision of charity care 

for the underserved and uninsured that the not-for-profits provide. 

 The current CON structure ensures rural access to hospice care as each hospice must 

care for patients throughout the counties assigned regardless of whether a patient 

resides in a highly populated urban area or a sparsely populated rural area. 

 New hospices brought into the state via the CON process are assured to have the proper 

expertise and staffing along with a committed administrator and board of directors, and 

enough financial support to remain viable for the long term. 

 The assignment of hospices via the CON process ensures that new programs entering the 

state are approved to operate only in areas of the state where existing hospice programs 

are not able to meet the documented need. 

 

Implications for Modifications to the CON and CON Methodology: 
Unintended Consequences for Beneficiaries and Regulators  

 
The potential proliferation of hospices will proportionately increase the expense added to the 

State budget for increased surveys, oversight, and administration of licensure.  In Florida, it was 

estimated that opening the CON would add an additional $1.2 million to the State Department of 

Health Budget. 

The lack of CON legislation/regulation has created problems in other states, as unregulated 

hospice growth increased admission of ineligible hospice patients, with the states reporting high 

incidences of fraud, waste, and abuse. California received 1,500 hospice applications within the 

first two weeks of removing CON. California’s Department of Public Health had to stop certifying 

the receipt of applications.   

The number of for-profit hospices relative to non-profit hospices has grown significantly 

nationwide, and the majority of non-hospice payments were associated with for-profit hospices. 

A prior Office of Inspector General report identified areas of concern with for-profit hospices.  

The rate of growth for for-profit providers has been greatest in recent years among private- 

equity-backed programs, with beneficiaries receiving nearly 8 percent of care from these 

providers in 2019 compared to less than 3 percent in 2012 attracted by the opportunity to adapt 

the business model and quickly turnaround to sell at a profit.  
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The entry of large numbers of for-profit providers offering a reduced care model creates an 

unequal playing field for non-profit providers who work to maintain the comprehensive and 

holistic care model that was the basis for the Medicare benefit. 39 out of 41 hospices in NY 

(95%) are not-for-profit, compared to 27% nationally. 

These non-profit providers have served as community-focused safety-net providers, accepting 

patients with the most intensive care needs and providing uncompensated care when Medicare 

benefits were denied. They have also raised donations and provided community-wide services. 

Non-profit hospices have kept the multi-disciplinary care team intact, providing all aspects of 

support at all levels of hospice and palliative care, including inpatient (either care in a hospice 

facility or shared hospital space).   

Non-profit hospices have higher costs resulting in lower profit margins than their for-profit 

competitors as highlighted by MedPac in the chart below.  In part, this is due to their 

maintenance of a freestanding inpatient unit and to providing services that are not fully 

reimbursed by the per diem payment, such as comprehensive palliative care, bereavement 

counseling, and other services that are provided to the community-at-large. Furthermore, for-

profit providers achieve a higher margin from the per diem rates by maintaining a case mix with 

a higher proportion of low-acuity patients than is typical among non-profit hospices. 



 

10 | P a g e  
 

 

The findings from MedPac suggest equity-backed hospices and other for-profit hospices have a 

strategy to focus on “low-hanging fruit,” or patients that will immediately add to the bottom line.  

These patients are more likely to be urban, low acuity and living in congregate settings (assisted 

living, adult care facilities, or nursing facilities). In addition, increased discharges of inappropriate 

patients after lengthy admissions paired with hard line operational cuts and consolidation of 

backroom services appear to add to the margin discrepancy.  

Additional considerations: 

 Hospice Utilization. More hospices does not equate to increasing hospice utilization or 

adding more patients to any hospice’s census. Rather, it divides the current number 

patients between two hospices, making the future viability of both hospices highly 

doubtful and affecting the State’s quality metrics. 

 Workforce. The state’s healthcare workforce infrastructure also remains unaddressed by 

removing CON. Additional hospices would likely draw upon and spread the existing staff 

in the area across more providers, which increases the competition for and wages of the 

staff that remain. Decreasing the pool of eligible staff for already vulnerable health care 

systems is not a sound policy decision and could push the State into a workforce crisis 

beyond what was witnessed during the COVID-19 pandemic. 

 Rural Access. Removing CON does not increase hospice access in rural areas. New for-

profit hospices tend to focus on serving urban populated areas that can be served with 

higher productivity expectations. 

 Family and Community Supports. The fact that increased numbers of for-profit hospices 

leads to decreased family and community support is evidenced by decreased social 
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worker visits, decreased access to chaplains, and loss of bereavement programs from for-

profit hospices. 

 Skilled Nursing Facilities. For-profit SNFs often enter the hospice industry by providing 

lookalike palliative care without the full hospice benefit, and reap the monetary benefit 

of both SNF room and board and the hospice daily rate. 

Methodology Recommendations 

Appropriate CON methodology recommendations should be developed with a consideration of 

COVID-19’s significant impact on the state and national hospice utilization rates and other data 

measures from 2020-2022. In assessing CON modification recommendations, it is vital to gather 

current data from a multitude of sources to provide the state with the most accurate measures 

for analysis and consideration.  HPCANYS recommends using up-to-date Medicare data provided 

by outside vendors to prevent the significant time lag in CMS public reporting.   

1. Simplify the formula and calculate the need methodology based on annual number of 

deaths in a county. This yields a percent, or penetration rate, which is similar to several 

other states such as Maryland and Kentucky.  A penetration below “X” would indicate a 

need to review why the penetration rate is below X.  HPCANYS proposes that penetration 

rates for each county should be developed with the following in mind:  

 Each county or region may have a different benchmark for utilization based on 

historical penetration, urban and rural influence, or population. 

 Use either all deaths in a county or all deaths over 65 based on where the data will be 

coming from. Should Hospice Utilization Report data be available, you would use all 

deaths. If using the Medicare Hospice Utilization data, then an analysis needs to occur 

to see if all deaths or only deaths over 65 in a community should be used.  

This makes the data collection and evaluation clear and concise compared to the cancer and 

non-cancer death rates in the current formula.  Remove all references to cancer death rates, 

non-cancer death rates, regional health systems agencies, and public need definitions based on 

anything other than county Medicare deaths and hospice penetration rates.  

2. The CON methodology should remain county-centric to ensure coverage of both urban 

and rural areas.  For new entrants or planning areas, the default would be the full county.  

In addition, most data on deaths and hospice use are only available on a county level. 

Assure single provider counties are given chance to meet the need of the county. The 

impact of staffing shortages on utilization and the appropriate definition of “access” 

needs to be identified before declaring a specific unmet hospice need.   

 

3. Hospices in contiguous counties and throughout the state should be allowed to submit a 

request for expansion when a county is identified as having a need for additional hospice 

programs.  These hospice applications should be reviewed and considered by the DOH 

for acceptance or denial prior to opening the search to hospices not currently providing 
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hospice services in New York.  Full transparency in reasons for requesting and accepting 

new provider applications should be made available 60 days prior, with a comment 

period. 

 

4. Hospitals, health systems, and/or other providers who are looking to add hospice services 

would need to apply using the CON process. If existing hospices are unable to provide 

needed patient care, the hospital or health system must demonstrate that they have 

worked with the hospice(s) to improve the penetration of hospice care to Medicare 

beneficiaries, and/or the quality of care provided to hospice patients and families. Failing 

that, the hospital or health system must document the facts supporting the hospital or 

health system’s belief that the hospice(s) has(ve) not consistently provided care as 

required by CMS regulations. 

  

5. Once a need has been confirmed, it is recommended that the Department assure follow-

through on application promises such as serving specific populations.  Metrics must 

confirm the stated intention within a given time period, or a license is withdrawn.  The 

Department could provide a temporary license (e.g., 2 years) until the new hospice has 

shown performance and sustainability.  Additional metrics of performance and 

sustainability might include adequate staffing, financial performance, and quality (using 

state and national markers) as well as DOH state survey and complaint findings, in 

addition to utilization metrics. 

 

6. Another opportunity to protect the consumer can be achieved by allowing entrance to 

the state hospice arena using a tiered process whereby a new provider is given limited 

“access,” such as one county at a time, to prove viability, sustainability, and effectiveness. 

Additional Policy Considerations 

The following considerations, although not specific to the CON methodology or application 

process, would help support access to quality hospice services throughout New York.   

1. Since the pandemic began, hospice workers have continued to provide care to the most 

seriously ill individuals in our State.  The workers and the providers request time to allow 

them to recover from COVID operationally from a depleted workforce and reduced 

community resources. 

 

2. In addition, HPCANYS recommends the allocation of workforce dollars for education, 

training, and recruitment specific to hospice and palliative care.  While the state has 

received billions of dollars for home and community-based services, none of those 

monies have been directed toward building a qualified pool of hospice and palliative care 

workers.  Without increasing the pool of workers, hospices old or new will not be able to 

expand without taking staff from other needed healthcare service lines. 
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3. In addition to increasing the pool of workers not yet in the healthcare field, hospice and 

palliative care education should be required for hospital staff to learn how to identify, 

communicate with, and make appropriate discharge referrals.  An assessment of 

potentially related upstream referral blockages impacting New York’s short length of stay 

could begin by tracking deaths within 30 and 60 days post hospital discharge along with 

documented advance care planning efforts.  Assist hospices in collaboration with other 

associations such as hospital, long term care, and payor associations to identify barriers, 

educational needs, and financial incentives or disincentives for timing of hospice 

referrals.  Data metrics could then be used for additional education and potential 

performance incentives or penalties for hospital Medicaid/MLTC contracts.  

 

4. If utilization rates will provide the state with the information used in the need 

methodology for additional hospices, HPCANYS requests New York State to support and 

file a State Plan Amendment (SPA) to remove the SNF hospice room and board pass-

through.  Without action taken by State authorities, hospices have no power to influence 

or to assure SNF residents have ability to access their Medicare hospice benefit.  

Hospices currently make up the 5% differential to nursing homes, assuring the owners 

that they will not lose money by referring to hospice; however, hospices must add 

significant administrative time and expense in the process to track, bill, and reimburse.  In 

addition, we ask that the DOH identify and sanction facilities that inappropriately claim to 

provide “hospice services”, and those that claim to provide “comfort care” and counsel 

patients that hospice cannot do any more than the nursing home.  Identify inappropriate 

“rehab” admissions for patients who clearly have only days or weeks of life remaining, 

and track SNF-to-hospital deaths without hospice or a hospice referral.   Assist hospices in 

proving both the financial and quality benefits of hospice care to hospitals and SNF’s 

related to readmissions, bed utilization, performance metrics, etc.  

 

5. The inability of hospices to access patients dying in adult care facilities is a complex issue 

related to regulatory and certification barriers, payer issues, and workforce confusion 

that cause delays and often prevent a resident from receiving hospice services.  The state 

should gather a stakeholder coalition to study and identify recommendations to improve 

hospice access in adult care facilities.  

 

6. Direct care workforce issues in hospice can impede the caregivers’ ability to keep a loved 

one at home.  HPCANYS requests a workgroup to discuss the potential solutions offered 

by the Consumer Directed Personal Assistance Program.  Recommendations from this 

workgroup would offer the foundation for legislative and policy work at the State and 

Federal level.  
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7. In support of consumer protection and Medicare rights, the State could allocate public 

health education dollars to provide consumer education on Medicare recipient rights to 

the hospice benefit. 
 

8. As the State has seen with care in nursing homes, ownership status has an impact in the volume 

and quality of care provided.  Deregulation of CON within the State for other community-based 

services, such as LHSCAs and Fiscal Intermediaries, has led to oversight challenges and RFOs 

issued by the State.   
 

9. The state has identified health equity issues within its health care delivery system. Allowing 

growth of for-profit hospices is likely to exacerbate these issues as the Milliman study has shown 

that for-profit hospices “cherry pick” profitable cases rather than improving the delivery of 

hospice services for the most vulnerable and sickest patients.  

 

Conclusion 

In New York State, the current health care system and its related policies do not support access 

to hospice and palliative care benefits. This failure is evidenced by New York consistently ranking 

last in the nation on hospice utilization metrics. There are ongoing multiple regulatory, 

reimbursement, and educational issues that impact access to care that would be best addressed 

with methodology modification and policy reforms versus removal of the CON requirement. 

Thank you for the time and consideration given to the Association’s concerns and 
recommendations.  
 
The Hospice and Palliative Care Association of New York State (HPCANYS) is the only not-for-profit 

statewide organization exclusively representing hospice and palliative care programs, allied organizations 

and individuals that are interested in the development and growth of quality, comprehensive end-of-life 

services. Member services include advocacy, education, public engagement, communications, peer groups, 

and technical assistance. The Association provides a strong, active voice for patients and their families. 

HPCANYS advocates for public policy - both state and federal, and legislative and regulatory - that 

promotes accessible, quality, end-of-life care. The Association promotes research and supports public 

engagement programming that brings the hospice and palliative care message to the public. Our vision is 

that all seriously ill persons receive a full spectrum of care to maximize their quality of life according to 

their own values, goals, and preferences. 
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