
NYSBA  Health Law Journal  |  Winter 2017  |  Vol. 22  |  No. 3 27    

Every dying person should have a right to excellent 
palliative care and hospice no matter what other choices 
they make—be it requesting long shot, aggressive, dis-
ease-directed treatment, or treatment devoted entirely to 
palliation delivered with the help of a hospice program, 
or, if they are mentally competent and fully informed, 
treatments that might hasten death. As much as possible, 
given constraints imposed by one’s disease process as 
well as limitations imposed by the law, patients should 
be able to die in a way that is consistent with their values 
and beliefs. Clinicians who care for seriously ill patients 
should facilitate palliative care for the dying, and they 
should also become aware of the full range of legally 
available “last resort” options to help address severe and 
intractable suffering.4 Ideally, in our opinion, medical aid 
in dying should be one of those legally available options 
of last resort. 

Hastening death by medical aid in dying is ethically 
similar to other legal means of hastening death, including 
the withholding or withdrawal of life-sustaining treat-
ment, voluntarily stopping eating and drinking, or pallia-
tive sedation to unconsciousness.4 Each of these options 
will result in death, and each requires some form of physi-
cian participation. Health care professionals are arguably 
more actively involved in the resulting deaths of their 
patients when withdrawing life-sustaining treatment such 
as a ventilator than when providing a potentially lethal 
medication that a patient can take at a time of his or her 
own choosing. If a clinician took someone off a life sup-
port without the permission of the patient or her surrogate 
decision maker and the patient died, the clinician would 
potentially be subject to murder charges. Similarly, pro-
viding palliative sedation to unconsciousness while not 
simultaneously providing life-sustaining treatment with-
out permission from the patient or his surrogate decision 
maker would be both unethical and illegal. The intent and 
consent of terminally ill patients matter much more than 
the intent and willingness of health care professionals. 

Medical Aid in Dying Should Not Be Considered 
“Assisted Suicide” 

Patients who choose medical aid in dying determine 
the manner of their deaths just as do many patients who 
choose other last resort options. They should be carefully 
evaluated for their decision-making capacity, but they are 

Introduction
Palliative care and hospice should be standards of 

care for seriously ill and dying patients.1 Most, but not all, 
suffering can be adequately addressed with the skillful 
addition of palliative measures to a patient’s treatment 
plan. Therefore, the first place to go if a patient makes a 
request for medical aid in dying is to ensure that his or 
her suffering is thoroughly understood and addressed 
with state of the art and science palliative care.2 To be 
clear, medical aid in dying is not part of usual palliative 
care or hospice practice. It is the process by which an 
adult, mentally competent, terminally ill patient, who 
doctors determine is likely to die within six months, 
self-consumes prescribed medicines to end suffering and 
achieve a peaceful death. 

Some patients making requests for medical aid in 
dying have witnessed bad deaths in their life experience, 
and are worried about going through a similar process in 
their own future. Such patients can benefit from a thor-
ough exploration of what they have seen and are afraid 
of from their own lives, followed by a frank discussion 
about how one’s doctor proposes to address such circum-
stances should they occur to the patient him or herself. 
In the vast majority of cases (but not 100 percent) such 
suffering can be addressed with the skillful provision 
of palliative treatments without resorting to treatments 
that intentionally hasten death. Experienced palliative 
care experts are increasingly available to help address the 
most challenging problems, making the need for direct 
assistance in dying because of immediate, intractable suf-
fering relatively rare. However, if you happen to be one 
of those infrequent cases with intractable, unrelievable, 
severe suffering, you have a real problem that requires a 
direct medical response.

Of course, not all patients who request medical aid in 
dying do so because of severe immediate physical suffer-
ing that is refractory to treatment. The majority of patients 
making these requests do so because the dying process is 
going on too long for them to tolerate, and they are “tired 
of dying” or intolerant of the debility, which is so often 
a central part of the late stages of the experience.3 Such 
patients may be used to being in control of their own lives 
and of their own bodies, so becoming extremely depen-
dent upon others is not something they want to accept or 
to which they can adjust. As a society we tend to admire 
similarly situated patients who choose to stop life sup-
ports to maintain their independence, but should there be 
no life support to stop in the presence of a similarly de-
bilitating illness, we sometimes accuse patients of having 
an excessive “need to control” their future. 
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There is evidence that family members of those who 
request aid in dying may feel better prepared and accept-
ing of their loved one’s death.9 There is also evidence that 
patients who access aid in dying have at least as good, 
and in some cases better, deaths than others.10 About 90 
percent of those who end their lives by using aid in dying 
in Oregon are receiving hospice care, so the issue of more 
palliative care resolving the issue is irrelevant (https://
public.health.oregon.gov/ProviderPartnerResources/
EvaluationResearch/DeathwithDignityAct/Documents/
year19.pdf). Almost all patients who choose aid in dying 
have health insurance and most are college educated, as 
indicated in the above report. 

There is no evidence of any slippery slope in the US. 
Medical aid in dying is only for the terminally ill, men-
tally competent adults. There is no serious or concerted 
movement to extend medical aid in dying to those who 
are not terminally ill. And, there is no evidence that where 
medical aid in dying is permitted the reputation of the 
medical profession has suffered in any way.

Seventy-seven percent of New Yorkers support aid in 
dying, according to a 2015 poll, including large majorities 
of Democrats, Republicans, Conservatives, and Catholics. 
Physicians support aid in dying by an almost 2 to 1 mar-
gin, 57 percent to 29 percent per a 2016 Medscape poll, 
though some of those physicians who support the prac-
tice in general terms would not want to provide medical 
aid in dying themselves. Where legal, physicians who do 
not want to participate are not required to do so. 

Medical Aid in Dying Legislation in New York 
Legislative efforts to establish medical aid in dying 

as a right began in New York in 2015. The current bills, A. 
2383 (Paulin) and S. 3151 (Savino), also called the Medical 
Aid in Dying Act, are comprehensive and patterned after 
laws in other states which permit aid in dying and which 
have worked as intended. 

Although there are no statutory safeguards and pro-
tections pertaining to other decisions by patients (or their 
agents or surrogates) where death results, such as with-
drawing life-sustaining treatments, or voluntarily stop-
ping eating and drinking, or palliative sedation, there are 
numerous safeguards and protections in the Medical Aid 
in Dying Act. Some of the key provisions are summarized 
below. 

1. To legally request medical aid in dying (MAID), a 
patient must be at least 18 years of age and have 
a terminal illness as defined, confirmed by an at-
tending physician and a consulting physician. 

2. A patient must make an oral and a written request 
(on a form provided in the law) for MAID. The 
written request must be witnessed by 2 adults who 
attest that the patient: 1) has capacity; 2) is acting 
voluntarily; and 3) is not being coerced.

not by definition “suicidal” unless their decision is dis-
torted by associated mental illness. Stark differences exist 
between dying patients who are making a life-ending 
decision in the context of a severe, irreversible terminal 
illness, and those with primarily mental illnesses who die 
by suicide.5 Mental illness-related suicide is committed 
by those who usually do not have a terminal illness and 
could continue to live but choose not to, usually because 
of some distortion in their thinking based on potentially 
treatable mental illness. Such suicides are usually done in 
isolation, often impulsively and violently, and are tragic. 
We should do everything in our power, including poten-
tially involuntary hospitalization, to prevent them. To the 
contrary, in the U.S. states where medical aid in dying 
has been legalized, it is available only to terminally ill 
patients who will soon die; it is the result of a carefully 
thought out process that usually takes several weeks; and 
it requires consultation from two physicians who must 
document their findings and almost always includes sup-
port of immediate family. The term “assisted suicide” 
is rejected by the American Public Health Association, 
American Academy of Hospice and Palliative Medicine, 
American Medical Women’s Association, among oth-
ers, and in state laws which permit aid in dying. Most 
recently, the American Association of Suicidology is-
sued a comprehensive statement, “SUICIDE” IS NOT 
THE SAME AS “PHYSICIAN AID IN DYING” (http://
www.suicidology.org/Portals/14/docs/Press%20Re-
lease/AAS%20PAD%20Statement%20Approved%20
10.30.17%20ed%2010-30-17.pdf)

Medical Aid in Dying Laws Have Worked as 
Intended as an Ethical Practice in U.S. States 
Where It Has Been Legalized

There is a growing body of evidence, compiled over 
two decades from Oregon and Washington, which dem-
onstrates that aid in dying is beneficial to some terminally 
ill patients by allowing them to escape unwanted suf-
fering, and that it causes no significant harm to patients, 
families, or the medical profession. It has not undermined 
efforts to improve hospice and palliative care within these 
jurisdictions, and in some cases may even improve de-
livery of palliative care and hospice services.6 No major 
problems have emerged as expected by opponents. 

Medical aid in dying is thought about frequently but 
rarely used. In Oregon, one out of six terminally ill pa-
tients talk to their family members about the option, and 
one out of 50 talk to their doctors about it, but it accounts 
for only about one in 300 deaths.7 Furthermore, one-third 
of patients who obtain the medications do not take them, 
but such dying patients are probably comforted knowing 
that this option is available. 

In U.S. states where the practice is legal, there is no 
evidence of disproportionate impact on vulnerable popu-
lations, nor is there evidence of related coercion or abuse.8
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10. A mental health professional asked to determine 
the capacity of a patient must, in writing, report 
to the attending and consulting physicians his/
her conclusions whether the patient has capacity. If 
the mental health professional determines that the 
patient lacks capacity, the patient may not receive 
MAID.

11. A patient requesting MAID shall not be considered 
“suicidal,” and a patient who self-administers aid 
in dying medication shall not be deemed to have 
committed suicide.

Conclusion
The lessons from Oregon or Washington where medi-

cal aid in dying has now been legal for a combined total 
of almost 30 years are that their laws have functioned 
as intended, there have been no abuses, there is no evi-
dence that such laws in any way undermine progress in 
promoting palliative care and hospice care as standards 
of care for seriously ill and dying patients, and there are 
currently no concerted efforts in those states to repeal or 
amend those laws. We are confident that the provisions, 
safeguards, protections and restrictions outlined above 
ensure that, if enacted, the Medical Aid in Dying Act will 
work well in New York and provide another needed, al-
beit infrequently used, last resort option for terminally ill 
New Yorkers. 
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3. One witness shall NOT be: 1) a relative; 2) a per-
son entitled to a portion of the patient’s estate; 3) 
an owner, operator or employee of a health care fa-
cility where the patient resides or is being treated; 
or 4) the patient’s attending physician, consulting 
physician or mental health professional, if appli-
cable, who determines capacity.

4. If either the attending or consulting physician 
believes the patient lacks capacity, the physician 
must refer the patient for evaluation by a mental 
health professional. Only patients subsequently 
found to have capacity may proceed.

5. A patient may rescind his or her request for medi-
cation at any time without regard to capacity.

6. Patients must be able to self-administer the 
medication.

7. An attending physician must have primary re-
sponsibility for the care of the patient requesting 
MAID and the treatment of the patient’s terminal 
illness.

8. Attending physician responsibilities: 1) determine 
that the patient has a terminal illness; 2) determine 
that the patient has capacity, made an informed 
decision, and made the request for aid in dying 
voluntarily and without coercion; 3) inform the 
patient of the need for a consulting physician’s 
confirmation, and refer if requested; 4) refer the 
patient to a mental health professional for evalu-
ation if the physician believes the patient lacks 
capacity; 5) provide information and counseling 
regarding palliative care; 6) ensure the patient 
is making an informed decision by discussing 
with the patient the patient’s diagnosis and prog-
nosis, the potential risks associated with taking 
the medication, the probable result of taking the 
medication, the possibility that the patient may 
choose to obtain the medication but not take it, 
the feasible alternatives or additional treatment 
options including hospice and palliative care; 7) 
discuss with the patient the importance of taking 
the medication with someone else present and not 
taking the medication in public; 8) inform the pa-
tient that he/she can rescind the request for medi-
cation at any time; 9) document in the patient’s 
medical records all MAID actions as specified; 10) 
ensure that all appropriate steps have been carried 
out in accordance with the MAID act; 11) offer the 
patient an opportunity to rescind the patient’s re-
quest prior to writing the MAID prescription.

9. The consulting physician must: 1) examine the pa-
tient and medical records; and 2) confirm in writ-
ing that the patient i) has a terminal illness, ii) has 
capacity, iii) is making an informed decision, and 
iv) is acting voluntarily and without coercion.


